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COMMITTEE PRINT DRAET
A4 L™ BAV AR T

Amendment in the Nature of a Substitute
December 620, 2016
BILL 21-415

A BILL

21-415

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

To establish the Family and Parental Paid Leave program and a minimum requirement
for the provision of family and parental paid leave systembenefits for individuals employed in
the
District of Columbia, to require an annual audit of the program, to establish a refundable tax

credit for small businesses that provide paid leave benefits, to require implementation of

this minimum requirement within one year, and to make conforming amendments.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Universal Paid Leave Amendment Act of 2016”.

FitleTITLE I. Establishment of Family and Parental Paid Leave Program.

Sec. 101. Definitions.

For the purposes of this title, the term:

-(1) “Average-weekly-wage"Covered employee” means_an individual who has the tetal

wages-subjeetstatus of an employee at the time their covered employer is notified of the

individual’s intent to contributiontake leave to which they are or will be entitled under section
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“(A) Spends more

than 50% of his or her work time working in the District of Columbia for a covered employer——
; and

“4 “(B) Has been employed by the covered employer for a minimum of 14 days

during the 52 calendar weeks immediately preceding the qualifying event or notification to the

covered employer of the qualifying event for which the family, medical, or parental paid leave is

being or will be taken.”

(2) "Covered employer" means:

(A) AayAn individual, partnership, general contractor, subcontractor,
association, corporation, business trust, or any group of persons who directly or indirectly or
through an agent or any other person, including through the services of a temporary services or
staffing agency or similar entity, employs or exercises control over the wages, hours, or working

conditions of an employee and is required to pay unemployment insurance on behalf of its

employees in accordance with the District of Columbia Unemployment Compensation

Amendment Act, approved August 28, 1935 (49 Stat. 954; D.C. Official Code § 51-101 et

seg-;.); provided, that the term “covered employer” -shall not include-the:
(i) The United States, the District of Columbia, or any employer who the

District of Columbia is not authorized to tax under federal law or treaty; or
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€5(ii) Self-employed individuals.

(3) “D.C. FMLA” means the District of Columbia Family and Medical Leave Act of

1990, effective March 14, 1991 (D.C. Law 8-181; D.C. Official Code § 32-501 et seq.).

#(4) “Family or parental paid leave benefits” means the monetary benefits provided

pursuant to this Aetact.
(85) “Family member” means:
(A) A biological, adopted, or foster son or daughter, a stepson or stepdaughter, a
legal ward, a son or daughter of a domestic partner, or a person to whom an-ehgible-individuala

covered employee stands in loco parentis;
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(B) A biological, foster, or adoptive parent, a parent-in-law, a stepparent, a legal

guardian, or other person who stood in loco parentis to anehgible-individuala covered employee

when the ehligible-ndividualcovered employee was a child;

(C) A person to whom an-ehgible-individuala covered employee is related by

domestic partnership, as defined by section 12(4)_of the Health Care Benefits Expansion Act of

1992, effective June 11, 1992 (D.C. Law 9-114; D.C. Official Code § 32-701(4)), or marriage; or

(D) A grandparent of anehgible-individuala covered employee.

(96) “Health care provider” has the same meaning as provided in section 2(5) of the

District of Columbia Family and Medical Leave Act of 1990, effective March 14, 1991 (D.C.
Law 8-181; D.C. Official Code § 32-501(5)).
(367) “Intermittent leave” means family or parental paid leave taken in increments of no

less than one week, rather than for one continuous period of time greater than one week.

13 T ks

2 (8) “Qualifying family leave” means paid leave for up to a maximum ameunt-of 86

workweeks within a 52 workweek period that an-ehgible-individuala covered employee may take

felewingthe-following the occurrence of a qualifying family leave event.
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(339) “Qualifying family leave event” means the diagnosis or occurrence of a serious

health condition of a family member of an-eligible-individuala covered employee.

(3410) “Qualifying medical leave” means paid leave for up to a maximum of 2

workweeks within a 52 workweek period that a covered employee may take within one year

following the occurrence of a qualifying medical leave event.

(11) “Qualifying medical leave event” means the diagnosis or occurrence of a Serious

health condition of a covered employee.

(12) “Qualifying parental leave” means paid leave for up to a maximum of 118

workweeks within a 52 workweek period that an-ehgible-individuala covered employee may take

within one year of the occurrence of a qualifying parental leave event.
(3513) “Qualifying parental leave event” means:

(A) The birth of a child of an-ehigible-individuala covered employee;
(B) The placement of a child with an-ehgible-individuata covered employee for

adoption or foster
care; or

(C) The placement of a child with an-ehgible-individuala covered employee for

whom the eligible
individual legally assumes and discharges parental responsibility.
(3614) “Retaliate” means to:
(A) Commit any form of intimidation, threat, reprisal, harassment, discrimination,
or adverse employment action, including discipline, discharge, suspension, transfer or
assignment to a lesser position in terms of job classification, job security, or other condition of

employment;
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(B) Reduce pay or hours or deny an individual additional hours;

(C) Inform another employer that the person has engaged in activities protected
by this title; or

(D) Report or threaten to report the actual or suspected citizenship or immigration
status of an employee, former employee, or family member of an employee or former employee,

to a federal, state, or local agency.

8)—(15)(A) Serious health condition” means a physical or mental illness, injury, or

impairment that requires inpatient care in a hospital, hospice, or residential health care facility, or
continuing treatment or supervision at home by a health care provider or other competent
individual. For the purposes of this definition:

(A)(1) The term “treatment” includes, but is not limited to, examinations to
determine if a serious health condition exists and evaluations of the condition.

(2) Treatment does not include routine physical examinations, eye
examinations, or dental examinations.

(3) A regimen of continuing treatment such as the taking of over-the-
counter medications, bed rest, or similar activities that can be initiated without a visit to a health
care provider is not, by itself, sufficient to constitute continuing treatment for the purposes of this
Act.

(B) The term “inpatient care” is the care of a patient in a hospital, hospice, or
residential medical care facility for the duration of one overnight period or longer, or any

subsequent treatment in connection with such inpatient care.
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(C) The term “incapacity” means inability to work, attend school, or perform
other regular daily activities due to the serious health condition, treatment of the serious health
condition, or recovery from the serious health condition.

(D) Conditions for which cosmetic treatments are administered do not satisfy this
definition; provided that procedures related to an individual’s gender transition shall not be
considered cosmetic treatments for the purposes of this subparagraph.

(E) A serious health condition involving continuing treatment by a health care
provider means any one or more of the following::

(1) A period of incapacity of more than three consecutive, full calendar
days, and any subsequent treatment or period of incapacity relating to the same condition that
also involves:

(I) Treatment of two or more times within 30 days of the first day
of incapacity, unless extenuating circumstances exist, by a health care provider, by a nurse under
direct supervision of a health care provider, or by a provider of health care services under orders
of, or on referral by, a health care provider. For the purposes of this subparagraph, “extenuating
circumstances” means circumstances beyond an individual’s control that prevent the follow-up
visit from occurring as planned by the health care provider;

(I1) The first, or only, in-person treatment visit within 10 days
after the first day of incapacity if “extenuating circumstances” exist; or

(1) Treatment by a health care provider on at least one occasion,
which results in a regimen of continuing treatment under the supervisions of the health care
provider.

(it) Any period of incapacity or treatment for such incapacity due to a
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chronic serious health condition. A chronic serious health condition is one which:

(1) Requires two or more periodic visits annually) for treatment by
a health care provider or by a nurse under direct supervision of a health care provider;

(11) Continues over an extended period of time, which shall include
recurring episodes of a single underlying condition; and

(111) May cause episodic rather than a continuing period of
incapacity.

(iii) A period of incapacity which is permanent of long-term due to a
condition for which treatment may not be effective. The family member of an eligible individual
must be under continuing supervision of, but need not be receiving active treatment by, a health
care provider; or

(iv) Any period of absence to receive multiple treatments (including any
period of recovery from the treatments) by a health care provider or by a provider of health care
services under orders of, or on referral by, a health care provider, for:

(1) Restorative surgery after an accident or other injury; or

(11) A condition that would likely result in a period of incapacity of
more than three consecutive, full calendar days in the absence of medical intervention or
treatment.

(3916) “Wages” has the same meaning as provided in section 1(3) of the District

of Columbia Unemployment Compensation Act, approved August 28, 1935 (49 Stat. 946; D.C.
Official Code § 51-101(3)); provided-, that the term “wages”-alse shall include self-employment
income earned by a self-employed individual who has opted into the family and parental paid

leave program established pursuant to this Aetact.
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See—104-Duration and amount of benefits.

@)Ypen(a) A covered employee shall be entitled to qualifying family, medical, or

parental leave upon the occurrence of a qualifying family leave event-e+, qualifying

parentatmedical leave event, and-afteror qualifying parental leave event.

(b) After a one week waiting period during which no benefits are payable, an-eligible

individuala covered employee shall be entitled to receive payment of his or her family, medical

or parental paid leave benefits— from their covered employer.

(b)-Anc) A covered employee shall be eligible irdividual-may-submit-aclaim-for
payrentof his or her family or parental paid leave benefits for a period during which he or she

does not perform his or her regular and customary work following the occurrence of a qualifying

family leave event, qualifying medical leave event, or qualifying parental leave event; provided,
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that an-ehgible-individuala covered employee shall not be entitled to receive payment for more

than one qualifying event in a 52 work period.

(ed) The International Classification of Diseases, Tenth Revision (ICD-10), or
subsequent revisions by the World Health Organization to the International Classification of
Diseases, along with the physician or caretakers assessments shall be used to determine the

appropriate length of paid family leave an-eligible-individuala covered employee is entitled to,

up to a maximum of eight6 workweeks, based on the serious health condition of the eligible

individual’scovered employee’s family member.

(d)-An-ehgible-individual(e) A covered employee may receive payment for his or her

family and parental paid leave benefits for intermittent leave; provided, the total amount of

intermittent leave shall not exceed

workweeks in a 52 workweek period for a qualifying family leave event;

(2) Two workweeks in a 52 workweek period for a qualifying medical leave

gvent; or

(3) Eight workweeks in a 52 work week period for a qualifying parental leave

event.

(f) A covered employee shall be entitled to payment of family and parental leave benefits

at a rate that shall equal 90% of that eligible-individualscovered employee’s average weekly

wage rate;:- to a maximum of $1,000 per week;

11
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(b (a) If family or parental paid leave taken pursuant to this Aetact also qualifies as

protected leave pursuant to the Family and Medical Leave Act; of 1993, approved February 5,
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A05

A06

A07
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A11
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A17

1993 (107 Stat. 6; 29 U.S.C. 2601;) or- D.C. FMLA, the paid leave taken pursuant to this Actact

shall run concurrently with, and not in addition to, leave taken under those other acts.
(eb) Nothing in this Aetact shall be construed to provide job protection to any ehgible

ndividual-covered employee beyond that to which an individual is entitled under the BE&Family

501-etseq)-D.C. FMLA.

(dc) A covered employer may provide an-ehgible-individuala covered employee with

leave benefits in addition to those -provided by this Act-previded-that-the-provision-ofsuechact.

(d) If a covered employee is entitled to benefits—neluding-a-paid-family-or-parental-eave
program;-shal-net-exempt under this act from more than one covered employer, only the covered

employer who most recently employed the covered empleyerpreviding-sueh-employee shall be
responsible for payment of benefits-er-an-eligible-individualreceiving-such-benefits-from-the
(e) An-eligible-individual-A covered employee receiving unemployment insurance, as

defined by the District of Columbia Unemployment Compensation Amendment Act,

effectiveapproved August 28, 1935 (Public-Law-74-38649 Stat. 954; D.C. Official Code § 51-

101 et seq-).), shall not be eligible to receive benefits provided ferinby this Aetact.

(f) If anehigible-tndividuala covered employee is receiving long-term disability

payments, he or she shall not be eligible to receive benefits provided for in this Aetact.

th () This title shall not:
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(1) Supersede any provision of law, collective bargaining agreement, or other
contract that provides paid leave rights in addition to the rights established under this
Aetact; or
(2) Prevent a covered employer from adopting or retaining a paid leave policy that
supplements or otherwise provides greater benefits than are required by this Aetact.

(th)(1) An individual’s right to benefits provided for-irby this Aetact shall not be
diminished by a collective bargaining agreement or other contract entered into or renewed after
December 31, 2017.

(2) An individual’s right to benefits provided fer-aby this title shall not be
diminished by an employer policy.

(3) Any agreement by an individual to waive his or her rights under this Aetact is

void as against public policy.

Sec. 104108-Appeals:
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See110. Prohibited acts.

(@) It shall be unlawful for anya person to interfere with, restrain, or deny the exercise of

or the attempt to exercise any right provided by this Aetact.
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(b) It shall be unlawful for an employer to retaliate in any manner against anya person
because the person:
(1) Opposes any practice made unlawful by this Aetact;
(2) Pursuant or related to this title:
(A) Files or attempts to file a charge;
(B) Institutes or attempts to institute a proceeding; or
(C) Facilitates the institution of a proceeding; or
(3) Gives any information or testimony in connection with an inquiry or proceeding
related to this Aetact.

Sec. 105. Reporting and Auditing requirement.

(a) A covered employer shall certify and annually file with the Chief Financial Officer

information regarding the number of employees who received leave for a qualified event during

the year; the amount of leave, type of leave and amount paid per employee.

(b) In consultation with the Chief Financial Officer of the District of Columbia, District

of Columbia Auditor, Office of Human Rights, and the Department of Small and Local Business

Development, the Mayor, or a designee of the Mayor, shall conduct an audit of the family and

parental paid leave program within 18 months of the applicability date of this act, and on an

annual basis thereafter, which shall be made publicly available and which shall include:

(1) An analysis of the availability, quality, and use of paid leave benefits for

covered employers;

(2) A review of the effectiveness of the tax credit’s intent to help small

businesses;
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(3) A study of any local or regional economic impact; information on disparities

in availability, quality, and use of paid leave benefits: and

(4) Policy recommendations, if any.

Sec. 106. Administrative hearing.

The Mayor shall establish reasonable procedures for filing a claim for a grievance under

this act and shall specify what supporting documentation is necessary to support such a claim.

An employee or employer claiming a violation of this act or contesting an order or penalty issued

pursuant to this act shall be entitled to the right to an appeal before an administrative law judge

of the Office of Administrative Hearings, established by section 5 of the Office of

Administrative Hearings Establishment Act of 2001, effective March 6, 2002 (D.C. Law 14-76;

2-1831.02).

Sec.107. Economic hardship.

(a) A covered employer may apply for an economic hardship grant from the Mayor:;

provided, that prior to issuance of the grant, the applicant establishes, to the satisfaction of the

Mayor, that the requirements of this act have caused or will cause undue financial hardship to the

covered employer.

(b) If a covered employer is granted economic hardship under subsection (a) of this

section; the grant may only be used to pay for benefits to which a covered employee is entitled

under this Act.
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b} Ne-—<civil-action-may-be-commenced-mere-than-1 Rights and responsibilities.

The rights and responsibilities established by this title shall apply one year after the

provisionsapplicability date of this Aettitle.

FitleTITLE Il. Conforming Amendments.

Sec. 201. Section 6 of the Office of Administrative Hearings Establishment Act of 2001,
effective March 2, 2002 (D.C. Law 14-76; D.C. Official Code § 2-1831.03}), is amended by
adding a new subsection (b-911) to read as follows:

“(b-911) In addition to those adjudicated cases listed in subsections (a), (b), (b-1), (b-2),

(b-3), (b-4), (b-5), (b-6), (b-7), and (b-8) of this section, this act shall apply to all adjudicated
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cases that arise from BiH-21-415_the “Universal Paid Leave Act of 2016-2, passed on 2nd

reading on December 20, 2016 (Enrolled version of Bill 21-415).

Sec. 202. Paragraph-4-ef-Section 2(4) of the D.C. Family and Medical Leave Act of 1990,
effective March 14, 1991 (D.C. Law 8-181; D.C. Official Code § 32-501(4)})), is amended as
follows:

(a) Subparagraph (B) is amended by striking the word “or”.

(b) Subparagraph (C) is amended by striking the period and inserting the phrase “‘; or ” in
its place.

(c) A new subparagraph (D) is added to read as follows:

“(D) A foster child.”.

Sec. 203. Section 1152 of Fitle-LRP-efthe Fiscal-Year 2017 Budget-SuppertUniversal

Paid Leave Implementation Fund Act of 2016, effective October 8, 2016 (D.C. Law 21-160); 63

DCR 10775), is amended to read as follows:

(a) There is established as a special fund the Universal Paid Leave Implementation Fund
(“Fund”), which shall be administered by the Office of the Chief Financial Officer in accordance
with subsection (c) of this section.

(b) Money in the Fund shall be used to fund the implementation of the Universal Paid

Leave Amendment Act of 2016-established-in-this-Act-which-shal-inelude-paying-for-benefits;

Actfor-each-fisecalyear, passed on 2nd reading on December 20, 2016 (Enrolled version of Bill

21-415).
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575 (c)(I) The money deposited into the Fund, and any interest earned, shall not revert to the
576  unrestricted fund balance of the General Fund of the District of Columbia at the end of the fiscal
577  year, or at any other time.

578 (2) Subject to authorization in an approved budget and financial plan, any funds

579  appropriated in the Fund shall be continually available without regard to fiscal year limitation.

580 (d) There shall be deposited into the Fund $20,039,000 of local funds in Fiscal Year
581  2016.
582 (e) Revenue from the following sources shall be deposited into the Fund:
83 (1) Monies collected pursuant to section 103 of Fitle+Universal Paid Leave Act

84  of this-Aet:2016, passed on 2nd reading on December 20, 2016 (Enrolled version of Bill 21-415)

85 (“UPLA™);
586 (2) Annual appropriations, if any;
587 (3) Interest earned upon the money in the Fund; and
588 (4) All other money received for the Fund from any other source.
589 (F) Money in the Fund shall be used only for the purposes of the family and parental paid

90 leave program established by UPLA.
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Fitle(a) The table of contents is amended by adding a new section designation to read as

follows:

“47-1806.15. Tax on residents and nonresidents — Credits — Refundable small employer

paid leave tax credit.”.

(b) A new section 47-1806.15 is added to read as follows:

“§ 47-1806.15. Tax on residents and nonresidents — Credits — Refundable small

emplovyer paid leave tax credit.
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“(a) For tax years beginning on or after January 1, 2018, a District employer may claim a

refundable credit against taxes imposed by this subchapter for paid leave benefits paid to

employees required by the Universal Paid Leave Amendment Act of 2016 passed on 2nd reading

on December 20, 2016 (Enrolled version of Bill 21-415).

“(b) For a covered employer who employs fewer than 70 covered employees, the credit

claimed in subsection (a) shall be equal to $200 per covered employee per year.

“(c) The Chief Financial Officer or his designee shall promulgate requlations as may be

necessary and appropriate to carry out provisions of this section, including requiring

documentation supporting the claim.

TITLE lll-FiscalHimpact-and-effective-date. GENERAL PROVISIONS.
Sec. 301. Applicability.

(a) This act shall apply upon the date of inclusion of its fiscal effect in an approved

budget and_financial plan.

(b) The Chief Financial Officer shall certify the date of the inclusion of the fiscal effect in an

approved budget and financial plan, as-eertified-by-the-Chief-Financial- Officerand provide notice

to the Budget Director of the Council n

aof the certification.

(c)(1) The Budget Director shall cause the notice of the certification to be published by
the-CouneH-in the District of Columbia Register.

(2) The date of publication of the notice of the certification shall not affect the

applicability of this act.

Sec. 302. Fiscal impact statement.
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651

The Council adopts the fiscal impact statement in the committee report as the fiscal
impact statement required by section 4a of the General Legislative Procedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 303. Effective date.

This act shall take effect following approval of the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), a 30-day period of congressional review as
provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December
24,1973 (87 Stat. 813; D.C Official Code § 1-206.22(c)(1)), and publication in the District of

Columbia Register.
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